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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8

1595 WYNKOOP STREET
DENVER, CO 80202-1129

Phone 800-227-8917
http://www.epa.gov/rcgion08

DOCKET NO.: CAA-08-2010-0032

IN THE MAHER OF:

FARMERS UNIO OIL CO., 1 C.
Kenmare Anhydrous Plant
Highway 52
Kenmare, North Dakota 58746

RESPONDENT

)
)
)
)
)
)
)
)

FINAL ORDER

Pursuant to 40 C.F .R. §22.18, of EPA's Consolidated Rules of Practice, the Consent

Agreement resolving this matter is hereby approved and incorporated by reference into this Final

Order. O"he Respondent is hereby ORDERED to comply wilh all of the terms of the Consent

Agreement. effective immediately upon receipt by Respondent of this Cons~nl Agreement and

Final Order.

,201 I.

Elyana R. SUlin
Regional Judicial Officer
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DOCKf:.T NO.: CAA-03·2010-0032

CONSENT AGREEMENT

Respondent

U ITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIO 8

1595 WYNKOOP STREET
DENVER, COLORADO 80202-1129

Farmers Union Oil Company. Inc.
Kenmare Anhydrous Plant
Hwy 52
Kenmare. Nonh DakOia 58746

IN THE MATrER OF:
)
)
)
)
)
)
)
)

)

----------)

Complainant. United Stales Environmental Protection Agency. Region 8 (EPA). and Respondent.
Farmers Union Oil Company, Inc. (FUO), owner of the Kenmare Anhydrous Plant, by their undersigned
representatives. hereby consent and agree as follows:

I. On Scplcmber 3D, 2010. EPA issued a Complaint alleging ccnuin violations of the Clean Air Act.
(CAA) and proposed a civil penalty for the violations alleged therein.

2. Rcspond~1l1 admits the jurisdictional allegalions of the Complaint and neither admits nor denies
the specific factual allegations of the Complaint.

3. Respondent waives its right to a hearing before any tribunal, to contcst any issue of law or fact sci
fonh in the Complaint or this Consent Agreement.

4. PENALTY: This Consent Agreement, upon incorporation into a final order, applies to and is
binding upon EPA, Respondent. and Respondenl's heirs, successors or assigns. Any change in ownership
or corporate status of Respondent, including, but not limited to, any transfer of assets or real or personal
propeny, shall not alter Respondent's responsibilities under this agreement. This Consent Agreemcnl
contains all terllls of the sculemcnt agreed to by the parties. Attachment A (Collcction Information)
providcs terms for puyment including the asscssment of fees und interest charges for latc p'lyments.
Respondent consents and agrees to pay a civil penalty in the amount of Six Thousand One Hundred
Dollars ($6.100).

5. CERTIFICATION 01' COMPLIA 'CE: Within 90 days of FUO's receipt of the Final Ordcr
in this malter, FUO will submit to EPA a Certification of Compliance, establishing FUO's completion of
the items described in sUbpamgraphs (a) through (j) below:

a) Develop and implcment a management system as required by 40 C.F.R. § 68.15;

b) Compile und maintain the most current information related to the regulated substances.
processes, and equipment as required by 40 C.F.R. § 68.4~. Specifically, compile
information for s'lfe upper and lower temperaturcs, pressures, Oows and composition>;
IC.F.R. § 68.48(a)(3)]: equipment sjX."'(:ifications for ammonia tank IC.F.R. § 68.48(a)(4)1;
and c<xles and standards used to design, build and operate the process IC.F.R. § 68.48(a)(5)1;



c) Ensure that the ammonia process is designed in compliance with recognized and genemlly
accepted good engineering practices us required by 40 C.F.R. § 68.48(b);

d) Perfonn a Process Hazard Review as required by 40 C.F.R. § 68.50;

e) Ensure that operating procedures are in accordance with 40 C.F.R. § .68.52:

f) Provide refresher training at least every three years. or more often if necessary, to each
employee operating a process to ensure that the employee understands and adheres to the
current opcr:lting procedures of the process in accordance with 40 c.r.R. § 68.54(b);

g) Implement and maintain a maintenance program as required by 40 C.F.R. § 68.56;

h) Evaluate compliance with the RMP program every three years as required in 40 C.F.R.
§ 68.58. Document the findings of the audit including an appropriate response to each
finding. Document that each deficiency found during the audit has been corrected:

i) Ensure that the facility emergency response plan includes procedures for infonning the
public and local emergency response agencies about accidental releases as n..-quired by
40 C.F.R. § 68.95(a)( I)(i); and,

j) En,u<o thatthc facility emergency response pbn includes documen,"tion of proper ""'-aid
and emergency medical lreatment necessary to treal accidental human exposures to lhe
covered chemical as required by 40 C.P.R. § 68.95(a)( I)(ii).

The CERTIFICAnON or COMPLIANCE submitted by FUO shall contain the date. printed name, and
signature of a ruo officer. as well as the following statement:

I cerll!y 'hall lim lIwlwri:.ed to I'erify the completion oflmrk on behalf
of Furmers Union Oil COmIJall). Illc. and Kenmare Anhydrous Plam. I
certify I/Ilder penalty ofperjury th(l{ 'he foregoing is 'me and correCI. I
{/III aware 111m Ihere (Ire sigl/ijicmll pel/allies for .wbmilting false
informmio/l, including Ihe possibi/i/)' affine and imprisonmell1.

6. SUPPLEMENTAL ENVIRONMENTAL PROJECTS (SEP's): Respondent will perforllllhe
SEP detailed below.

7. Description of SEP:
Respondent will hire an approved third party to conduct environmental compliance audits at the
five facilities listed below. These audits will consist of an independent evaluation of the
compliance status with all applicable environmental regulations and safety requirements
pertaining to the anhydrous ammonia operation. The scope will include. but is not limited to.
chemical storage tanks. anhydrous ammonia nurse tanks. piping. response preparedness and
a.<>socialed procedures.
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Facililv Location
Kenmare Anhydrous Plant Hil!.hway 52, Kenmare. Nonh Dakota
Kcnaston Anhydrous Plant County Road I. Kenmare, Nonh Dakota
Coulee Anhvdrous Plant Hi~hwav 50. Coulee, Nonh Dakota
Powers Lake Anhydrous Plant Hil!.hwav 50, Powers Lake, Nonh Dakota
Norma Anhydrous Plant 9290 57'" Avenue. Kenmare, Nonh Dakola

8. Prior to starting the audits. within 30 days of signing the Conscnt Agrcement, a work-plan shall
be submitted to EPA for review and approval. The work-plan will contain the scope of the audit for each
facility. tilllcline for completion••llld name of the company and expertise of the individuals selected to
conduci the audilS.

9. Once the workplan is approved by EPA. Respondenl will have 60 days to conduct the audits.

10. All violations discovered by the audits will be corrected within 12 months of the date of the Final
Order. The costs associated with correcting identified deficiencies shall not be credited toward the SEP
expenditures.

II. No pan of these audits will contain work that is otherwise required as part of any permil,
enforcement action. or stale or local requirement.

12. The tolal expenditure ror this SEP shall not be less than Twenty Thousand Two Hundn."d
Dollars ($20,200). This amounl is 90% of the original SEP estimate ($4.5001facility = $22.500).

13. Respondent shall provide EPA with documentation of the expenditures made in connection with
the SEP as parI of the SEP Completion Report.

SEP Completion Report:

a. Respondent shall submit a SEP Complelion Repon to EPA within Ihirty (30) days
following completion of the SEP. The SEP Completion Repon shall contain the following
information:

(i) A detailed dc>cription of thc SEP us implcmcnlcd;

(ii) A descriplion of deviations from Ihe original SEP proposal. if applicable;

(iii) The audil findings lisled by statute:

(iv) Verification of correction of any findings and/or recommendations;

(v) Itemized costs, documented by copies of pun.:hasc orders lind receipts or (,;anccled
checks: and,

(vii) Certificalion that the SEP has been fully implemented pursuant 10 the provisions of
this Consent Agreement.
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14. [n all doculllents or reports, including, without Iimit,ltion, the 5EP Completion Reports, subrnilted
10 EPA pursuant to the Consent Agreement, Respondent shall have its duly appointed officer sign and
certify under penalty of law that the infonnation contained in such document or report is true, accurate,
and not mislcading by signing thc following Slalcment:

I certify under penalty of law that I have examined and am familiar with lite informm;on
slIbmitred ill thi~' doclIlIlellf and all attachments and that, based Oil my inqlliry oJfhose
individuals immediarely re.\1JO/lSiblefol' obtaining the illJormarioll, I beliel'e tllar ,he
inJormmioll is trlle. aCCllrllte, (lIld COItlIJ/ete. I alii aware that there are signi/icam
pella/tiesJor s/lbminillg false infonlwtioll, including the possibility offines alld
imprisollme1l1.

15. EPA acceptance of SEP Report: Following receipt of the 5E? Completion Report described
abovc, EPA will do one of tile following:

(i) Accept the SEP Completion Report:

(ii) Reject the SEP Complelion Rcport with notification to Respondent in writing of
deficiencies in the 5EP Completion Report and granl Respondent an additionallhirty (30)
days in which to (;orrect any deficiencics: or

(iii) Reje(;t the 5EP Completion Report and seek stipulated penalties in ac(;ordan(;c with the
provisions herein.

16. If EPA elects to exerc.:ise option (ii) above, EPA shall pemlil Respondent the opportunity to object
in writing to tJle notification of deficien(;y or disapproval within ten (10) days of receipt of such
notifi(;<ltion. EPA and Respondcllt shall then h<lve an additional thirty (30) days to reach agrcemcnt from
the re(;cipl by EPA of Respondcnt's notifi(;ation of objection. [I' agreement cannot be reached on any
su(;h issue within this thirty (30) day period, EPA shall provide a wriucn statement of ils decision to
Respondent which shall be final and binding upon Respondent. Respondent agrees to comply wilh any
requirements imposed by EPA as a result of any such deficiency or failure to comply with the tenns of
this Consent Agreemenl.

17. The detcrmimllion of whether the SEPs have been satisfactorily completed and whether
Respondent has made a good faith, timcly effort to implement the SEPs shall be in the sole discretion of
EPA.

18. Respondent shall submit by first class mail all notices and repons requirl.'(j by Ihis Con!>Cnt
Agreement to:

U.S. EPA Region 8
1595 Wynkoop Str~cl

Denver, CO 80202·1129
David Cobb, SENF-AT
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SEP STIPULATED PENALTIES, LATE FEES AND GENERAL PROVISIONS
19. In the event that Respondent fails to comply with any of the terms or provisions of Ihis agreement
relating to the pcrfonnancc of the SEPs descril:>l."'d above. and/or to the extent that the actual expenditures
for the SEP do nOI equal or exceed the tolal SEPs expenditure Slated above, Respondent shall be liable for
stipulated penalties according to the provisions scI forth below:

a. If the SEP has not been completed satisfactorily. Respondent shall pay a stipulated penally (0 the
U.S. Treasury in the amount of Twenty lnousand Two Hundred Dollars ($20,200) within (hiny
(30) days of wrinen demand by EPA.

b. If the SEP has been satisfactorily completed, and Respondent spent less than the mnounl of
money required to be spent for the projecl. Respondent shall pay Twenty Thousand Two
Hundred Dollars ($20.200), less the EPA approved amount already expended on the SEP. to the
U.S. Treasury within thirty (30) days of written demand by EPA.

c. For failure to submilthe SEP Completion Report required above, Respondent shall puy to the
U.S. Trcilsury, within thirty (30) days of written demand by EPA, a stipulated penalty in the
amount of Fifty Dollars ( 50) for each calendar day after the day the SEP Completion Report
was originally due until the day that the SEP Completion Report is received by EPA.

20. Stipulated penalties described in pamgraph 19 shall begin 10 accrue on the day after performance
is due ilnd shall continuc to accrue through the final day of the completion of the activity.

21. Respondent shall pay stipulated penalties within thirty (30) days of receipt of written demand by
EPA for such penalties. Attachment A (Collection Infomlation) provides temlS for payment including the
assessment of fccs and interest charges for late payments.

22. Nothing in this Consent Agreement shall relieve Respondent of the duty to comply with the CAA
and its implementing regulations.

23. Any public statement, ami or written. in print, film. or other media, made by Respondent making
reference to the SEPs, shall include the following language: "This project was undertaken in connection
with the senlement of an enforccment action taken by the U.S. Environmental PrOiection Agency for
alleged violations of the Clean Air Act § lI2(r)."

24. Respondent hereby agrccs not to claim any funds expended in the performance of the SEPs as a
deductible business expense for purposes of fedentl taxes. In addition, Respondent hereby agrees thilt.
within thirty (30) days of the date it submits its federal tax reports for the calendar year in which the
above-identified SEPs arc completed, it will submit 10 David Cobb, EPA Region 8, a certification that
ally funds expended in the performance of the SEPs have not been dcductco from feocral taxes.

25. Failure by Respondent to comply with any term of this Consent Agreement shall constitute a
breach of the consent agreement and may result in referral of the matter to the Department of Justice for
enforcement of this agreemcnt and such other relief as may be appropriate.

26. Nothing in this Consent Agreement shall be construeo as a waiver by the EPA or any other
fcdcral entity of its authority to seek costs or any appropriate penalty associated with any collcction action
instituted as a result of Respondent's failure to perfonn pursuant to thc terms of this Consent Agrccment.
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27. If [he undersigned is a representative of Ihe Responden!. he/she cenifies that he/she is fully
authorized 10 enter into the lenus and conditions of this Consent Agreement and to bind the panics he/she
represcilts to lhe lerms and conditions of this Consent Agreement.

2~. The parties agree to submit this Conscnt Agreement to thc Regional Judicial Officer, with a
request lhal it be incorporated into a final order.

29. Each pany shall bear its own costs and attorney fees in connection with this maner.

30. This Consent Agreement, upon incorporation into a final order by lhe Regional Judicial Officer
and full satisfaction by Ihe panics. shall be a complete and full civil settlement of the specific violations
alleged in the Complaint.

UNITED STATES ENVIRONMENTAL
PROTEcrlON AGENCY. REGION g.

Dale:S -11.,- P
-'---'----'----- By:

n w M. Gaydosh
Assistant Regional Administrator
Office of Enforcement. Compliance and

Environmcntal Justice

Respondent

FARMERS UNION OIL COMPANY. h C.
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COLLECTION INFORMATION

Payment shall be duc on or before 30 calendar days after the date of lhe Final Order
issued by the Regional Judicial Officer who adopts this agreement If lhe due date falls on a
weekend or legal Federal holiday. then lhe due date is lhe next business day. Payments must be
received by 11:00 a.m. Eastern Standard Time 10 be considered as received that day.

In the event payment is nOI received by lhe s~cified due dale. interest accrues from Ihe
date of lhe Final Order, nol lhe due date, at a fale established by the Secretary of the Treasury
pursuant 10 31 U.S.c. § 3717, and will continue to accrue until payment in full is received. (111ut
is, on the Is{ late day, 30 days of interest accrues.)

In addition, a handling charge of fifteen dollars ($15) shall be assessed the 61 St day from
the date of the Final Order, and each subsequent thirty-day period that the debt. or any portion
thereof. remains unpaid. In addition. a six percent (6%) per annum penalty shall be assessed on
any unpaid principal amount if payment is not received within 90 days of the duc date (that is,
the 121st day from the date the Final Order is signed). Payments are first applied to handling
charges, 6% penalty interest, and late interest; then any balance is applied to the outstanding
principal amount.

The payment shall be made by remining a cashier's or certified check, including the name
and docket number of this case. for the amoullt, payable to "Treasurer, United States of
America," (or be paid by one of the other methods listed below) and sent as follows:

CHECK PAYMENTS:

US Environmental Proteclion Agency
Fines and Penalties
Cincinnati Finance Center
PO Box 979077
St. Louis, MO 63197-9000

WIRE TRANSFERS:

Wire transfers should be directed 10 the Federal Reserve Bank of New York

Federal Reselve Bank of New York
ABA = 021030004
Account =680 I0727
SWIFT address =FRNYUS33
33 Libcl1y Street
New York NY 10045
Field Tag 4200 of the Fedwire message should read" 0 68010727 Environmental
Protection Agency"



OVERNIGHT MAIL:

U.S. Bank
1005 Convention Plaza
Mail Sl<ltion SL-MO-C2GL
St. Louis, MO 63101

Contacl: Natalie Pearsoll
314-418-4087

ACH (also known as REX or remittance express)

Automated Clearinghouse (ACH) for receiving US currency
PNC Bank
808 17th Street. NW
Washington, DC 20074
CellUlet - Jesse While 301-887-6548
ABA = 051036706
Transaction Code 22 - checking
Environmental Protection Agency
Account 310006
CTX Fonnat

ON LINE PAYMENT:

There is now an On Line Payment Option, available through the Dept of Treasury.
This payment option can be accessed from the information below:

WWW.PAY.GOV
Enler sfa 1.1 in the search field

Open form and complete required fields.
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CERTIFICATE OF SERVICE

The undersigned certifies that the original of the attached CONSENT AGREEMENTS
AND FINAL ORDERS in the matter ofFAR.\1ERS UNION OIL CO., INC. COULEE
ANHYDROUS PLANT; KENASTON ANHYDROUS PLANT; and KENMARE
ANHYDROUS PLA 'T; DOCKET NOs.: CAA-08-2010-0028; CAA-08-20 I0-00032; and
CAA-08-2010-0030. The documents were filed with the Regional Hearing Clerk on May 27.
2011.

Further. the undersigned certifies that a lrUl: and correct copy of the documents were
delivered to. Marc Weiner, Enlorccmcnl Attorney. U. S. EPA - Region 8. 1595 Wynkoop treet.
Denver. CO 80202-1129. True and correct copies of the aforementioned documents were placed
in th~ United Stales mail certified/return receipt requested on May 27.2011. to:

Greg Westlake. Manager
Farmers Union Oil
Kenmare Anhydrolls Plant
IIwy. 52
Kenmare. North Dakota 58746

Elizabeth Whitsel
U. S. Environmental Protection Agency
Cincinnati Finance Center
26 W. Martin Luther King Drive (MS-0002)
Cincinnati. Ohio 45268

May 27. 2010 ,-kia.~
Tina Artemis
ParalegaVRegional Hearing Clerk

@Pnnredon Recycled PSp&r


